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The Supreme Court Decision on 
Religious Education 


MR. HANCE: What do you think of the Supreme Court decision on 
religious education ? 

MR. O'NEILL: In my opinion the Supreme Court decision in the Mc- 
Collum case is a revolutionary decision. It reverses 157 years of history and 
law under the First Amendment. It has no valid basis of any kind in Amer- 
ican history, in the English language, or in constitutional law. It rests essen- 
tially only on the Justices’ private opinions in regard to religion and edu- 
cation. 

MR. COHLER: In my opinion, the Supreme Court decision in the Mc- 
Collum case is a sound one because it promotes sound social policy and is a 
reasonable interpretation of the United States Constitution. It helps to pre- 
serve the public school system as the great unifying agency of American 
democracy where children may acquire tolerance and understanding through 
shared experiences in living. It is a further advancement of the great Amer- 
ican achievement of permitting government and religion to work for the high 
purposes to which each is dedicated, each unhampered by any measure of 
coercive influence from the other. 

MR. HANCE: On March 8th, the United States Supreme Court handed 
down a decision on the McCollum case—the Champaign school case—which 
vitally affects the relation of public schools to churches and religious educa- 
tion. Since then there has been much discussion and there have been many 
significant developments concerning this matter. Among these is a suit filed 
only ten days ago to end released-time religious instruction in the New York 
City public schools. 

In an attempt to get at some of the basic issues of this case and to assess 
it and its significance, The Reviewing Stand has invited to its microphone: 
Professor James M. O’Neill, the author of Religion and Education Under the 
Constitution (a book to be published by Harper & Company this fall) and 
chairman of the department of speech at Brooklyn College; and Dr. Milton 
J. Cohler, principal of the Waller High School, Chicago, and lecturer in the 
School of Education at Northwestern University. 

Just what is the essence of this decision, O'Neill? 

MR. O’NEILL: The essence of the decision is that from now on so long 
as this decision stands it is unconstitutional, illegal, to have voluntary relig- 
ious education in the public schools of the United States during school hours. 

MR. HANCE: And what was the issue at stake, Cohler ? 

MR. COHLER: The issue at stake was the First Amendment to the Consti- 
tution, which says essentially that Congress may pass no law respecting ‘an 
- establishment of religion, or prohibiting the free exercise thereof.” 

MR. HANCE: O'Neill, what was the Supreme Court’s reply to this issue? 

MR. O'NEILL: The Supreme Court's reply to the issue was to dismiss it 
in a single sentence in Justice Black’s opinion without arguing or explaining 
or defending their interpretation. They said essentially that what happened 
in Champaign constituted an establishment of religion. Now they offered no 
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basis for that interpretation—if you can call it interpretation—except to refer 
to some of the statements they made in the Everson case a year ago, and in 
that case they misrepresented both Madison’s and Jefferson’s statements. They 
mangled history and mis-stated a previous Supreme Court opinion. Thus it 
seems to me it has no real basis in history or constitutional law. 

MR. HANCE: Now that we know something of the essence of this deci- 
sion, the issue at stake, let us go a little bit farther. Is the released-time pro- 
gram, as in the New York case, including the use of non-school facilities for- 
bidden by this decision, Cohler ? 

MR. COHLER: That is doubtful. The decision doesn’t indicate what kind 
of released-time programs may be forbidden, but it is possible that certain 
released-time programs may be forbidden. To quote the opinion of Justice 
Frankfurter, to which Justices Jackson, Rutledge and Burton concurred .. . 
it was one of the concurring opinions .. . he says: “insofar as these (meaning 
released-time programs) are manifestations merely of the free exercise of 
religion, they are quite outside the scope of judicial concern, except insofar 
as the Court may be called upon to protect the right of religious freedom. 
... The Champaign arrangement .. . presents powerful elements of inherent 
pressure by the school system in the interests of religious sects.” 

MR. HANCE: Another question: may the Bible still be used in the pub- 
lic schools under this decision, O’ Neill ? 

MR. O’NEILL: Probably it could under the decision, but the language of 
the decision is so vague and indefinite that it is very hard to say what can be 
done or cannot be done. There probably will be further law suits concerning 
Bible reading and all sorts of questions in history and everything else under 
some of the sentences that the Justices used. 

MR. HANCE: One more question: may religious music, for instance, still 
be sung and played in the schools under this decision, Cohler ? 

MR. COHLER: The decision, of course, says nothing about it, and there 
may even be litigation arising from the playing of religious music, but from 
the language of some of the opinions given in this case by the court, it would 
appear that any religious music which is taught as part of the musical litera- 
ture of the people would be entirely within the law. 

MR. HANCE: It seems then that the one clear answer is this: the teaching 
of religious education in public schools during school hours is forbidden. 
Let us come directly to the major question before us. How valid is this deci- 
sion? What is the basis of it? What are the grounds for it? How valid an 
interpretation was made? O'Neill, what is your position? 


MR. O'NEILL: I don’t think it was a valid interpretation at all because 
what the Constitution prohibited in the First Amendment was any law by 
Congress “respecting an establishment of religion.’ Now, an establishment 
of religion refers to an absolutely specific thing, namely a formal, legal union 
between the government and one religion. It has meant that for centuries 
It meant that in the writings of Madison and Jefferson, and it was the specific 
reason for which that phrase was put into the Bill of Rights. Seven of the 
different states had petitioned Congress to do essentially that thing: to make 
it impossible for one religion to have a preferred status over all others. and 
that 1s the explanation of the First Amendment by every important conn: 
mentator on constitutional law in our history. Cooley and Corwin and Story 
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—all of them—take that position. The Court doesn’t quote anything to the 
contrary. 

MR. HANCE: How did this Court interpret the “establishment of 
religion” phrase? 

MR. COHLER: This Court interpreted an “establishment of religion” as 
being the practice of any sectarian religion, and the basis for it is first of all 
a semantic analysis of that particular portion of the First Amendment which 
says Congress may pass no law respecting ‘an establishment of religion, or 
prohibiting the free exercise thereof.” To prohibit the free exercise of an 
established church would be quite out of the question. The fact that there 
is no repetition of the word “religion” indicates that “‘religion’’ meant all 
religion because they couldn’t possibly have prohibited the free exercise of an 
established religion. 

MR. O'NEILL: Well, I think they were clearly forbidding laws prohibit- 
ing the free exercise of religion. There were two things that were constant in 
the writings on religion and education and the government—especially re- 
ligion and government—by Madison and Jefferson. They wanted to prevent 
an established national church as they ended it in Virginia. They also wanted 
religious freedom—freedom of all kinds of worship. Now those are two dif- 
ferent concepts. Madison and Jefferson each expressed those different con- 
cepts again and again and again. Not anywhere did either one of them ever 
talk about government support of religion. An establishment of religion is 
one thing, and the freedom of the exercise of religion is freedom of worship. 
They are two different things. 

MR. HANCE: Since this question of establishment of religion is before 
us, may I ask this: what is one manifestation, for instance, of an establishment 
of religion? If we had it today, what would be a characteristic? 

MR. COHLER: Before we go on with that, may I point out that Jefferson, 
the deist, could hardly have misinterpreted religion and church to be synono- 
mous. When Jefferson spoke of ‘‘an establishment of religion,” he could not 
possibly have meant “the establishment of a church’; and Madison in some 
of his comments on the Constitutional Convention points out what a purist 
in the use of language Jefferson was and speaks of the precision with which 
he used it. He could hardly have been a party to such a loose use of language 
as believing that ‘‘an establishment of religion, or prohibiting the free exer- 
cise thereof” .. . the thereof clearly refers to all religion . . . that would make 
religion in one case apply to all religion and in another one to a specific 
church. 

MR. O’NEILL: No, it isn’t that. The freedom of religion is a very general 
term. It can cover innumerable types of manifestations. 

MR, COHLER: But in this particular amendment it specifically is religion 
in general and not an established church. 

MR. O’NEILL: But an establishment of religion has never meant anything 
but an established church in all the writings that have discussed it down to 
date. 

MR. COHLER: May I point out that in referring to this matter of experts 
in constitutional law we happen to have overlooked the fact that we have 
nine experts in constitutional law sitting on the Supreme Court bench. 

MR. O'NEILL: That’s an assumption that I wouldn’t grant for a minute. 

MR. COHLER: And although there was a dissenting opinion in this par- 
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ticular McCollum case by Justice Reed, even Justice Reed agrees that “an estab- 
lishment of religion or prohibiting the free exercise thereof” refers to religion 
in general, and not to a specific church. Let me quote from Justice Reed's 
opinion. He says, “I agree that they (meaning governmental agencies) can- 
not ‘aid’ all or any religions or prefer one over another. But ‘aid’ must be 
understood as purposeful assistance directly to the church itself or to some 
religious group . . . performing ecclesiastical functions.” Now, mind you, 
the only thing he objected to was the interpretation of the court which said 
that this particular act in Champaign constituted aid; and incidentally he fell 
into one fallacy when he assumed that religious education was not an ecclesi- 
astical function. 

MR. HANCE: May I ask one question of fact: O'Neill, if we have an 
establishment of religion, defined as you see it, what would be one or two 
characteristics ? 

MR. O’NEILL: It would have a number of characteristics. In the first 
place, all the established churches . . . and you know we had nine established 
churches—six Episcopalian and three Congregational—operating up to the 
Revolution and when this phrase was adopted in the first Congress, we still 
had five established churches . . . an establishment of religion as you have it 
in the Catholic established church in Spain and Italy, or the Protestant estab- 
lishment of England and Scotland and Norway and Sweden and Germany of 
the old days were unions of a single church with the state which gave the 
members of that church privileges over the members of all other churches. 

MR. HANCE: That is the meaning of established church as you see it. 
Now let us come to the matter at issue. 

MR. O’NEILL: Let me take the matter at issue. Cohler talks about Reed’s 
opinion concerning aid of religion. I am not interested in what Reed said: 
they all say the same thing. They treat an establishment of religion as mean- 
ing aid of religion. Rutledge said in the Everson case that the First Amend- 
ment prohibited any governmental aid to religion in any guise, form or 
degree. Now the First Amendment had been a restriction upon Congress 
from the day it was adopted. Yet the first Congress which adopted it set up 
the chaplain system in Congress. Madison was a member of the committee 
that did it. The United States government has used tax money in support of 
religion, in aid of religion, in aid of sectarian religion, that is clergymen, 
mission boards, etc., in certain specific churches from the first day down to 
today. Every president from Washington to Truman, including both Jef- 
ferson and Madison, has so used tax money. 

MR. HANCE: What does this suggest, then? 

MR. O'NEILL: It suggests that this is a brand new idea which nobody 
ever thought of until a few years ago. 

_ MR. HANCE: In short, the definition that Cohler is speaking of does not, 
in your judgment, square with the facts of federal policy. 

_MR. O'NEILL: It doesn’t square with the facts of the Supreme Court deci- 
sions down to March 8, 1948, and it doesn’t square with the actions of a 
single Congress of the United States beginning with the first and ending with 
the one that adjourned yesterday. 

MR. COHLER: I may point out that this limitation upon Congress was 
made applicable to the states through numerous decisions, more specifically 
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through the many decisions dealing in the Jehovah’s Witnesses cases. 

MR. O'NEILL: That was all on freedom of religion and not on an estab- 
lishment of religion. Those are two different ideas, and the courts pointed 
out that specifically. 

MR. COHLER: But it was agreed by the courts that the Fourteenth 
Amendment made the First Amendment applicable to the states . . . 

MR. O'NEILL: Suppose it does. What, then? 

MR. COHLER: And because it does we have to find out what the First 
eae says, and anything that the First Amendment says is applic- 
qple-.)..+ 

MR. HANCE: May I interrupt: did the Supreme Court in the McCollum 
case refer to the First Amendment? 

MR. COHLER: Yes, the Supreme Court referred to the First Amendment 
and also specifically referred to the fact that the Fourteenth Amendment made 
the First Amendment applicable to the states. 

MR. HANCE: So the basic question then is the meaning of the First 
Amendment. 

MR. COHLER: And the meaning of the First Amendment is clearly an 
establishment of religion and not the establishment of a church. I agree 
entirely with O’Neill’s interpretation as to what the establishment of a church 
is, but it cannot possibly mean an establishment of religion when in the same 
breath it says “‘or prohibiting the free exercise thereof.” ‘““Thereof” refers to 
all religions. 

MR. O'NEILL: Just a minute. The reason why the First Amendment 
says “an establishment of religion” rather than “an establishment of the 
church” was that James Madison had just recently fought in Virginia the 
establishment of the Christian religion as the state religion of Virginia. He 
had to prohibit an establishment of religion; otherwise, if you prohibit the 
establishment of the Methodist church or the Catholic church as a church, 
you might establish Christianity as a national religion. Now Madison and Jef- 
ferson fought the establishment of Christianity as the state religion. That is 
what Madison’s Memorial and Remonstrance was against. Not only that, but 
South Carolina had just recently, in 1778, put into its Constitution that the 
Protestant Christian religion was the established religion of South Carolina. 
Madison had two precedents which made it necessary for him to talk about the 
establishment of a religion and not the establishment of a church. When you 
prohibit an establishment of religion, you prohibit the establishment of a 
church. 

MR. HANCE: Since we are focusing upon the meaning of the First 
Amendment, may we ask ourselves another question or two. O'Neill has sug- 
gested that certain statements by Jefferson and Madison are applicable. I am 
wondering about the actions of these men or of any of their associates and 
successors. Can we get any light on the First Amendment in this way, Cohler ? 


MR. COHLER: You can get some light on the fact that Jefferson, who had 
a good deal to do with the writing of the Bill of Rights, of which the First 
Amendment is a part, could not possibly have put that interpretation on the 
meaning of the word “religion” that O'Neill puts upon it... 

MR. O’NEILL: Where did he put that interpretation on it? 

MR. COHLER: Jefferson thought of religion as something very general 
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.. . because Jefferson’s religion was the deist religion. 

MR. O’NEILL: So do you, so does everybody. There is no question about 
that. 

MR. COHLER: And Jefferson was so careful in the use of language when 
he adds that other phrase “‘or prohibiting the free exercise thereof” that he 
could not possibly have thought of only the Christian religion. He was think- 
ing of all religions. 

MR. O’NEILL: That isn’t Jefferson’s language. Jefferson was in Paris 
when the Bill of Rights was written. 

MR. COHLER: I understand, but he had a good deal of influence. 

MR. O'NEILL: Madison was certainly as active. I am not questioning the 
accuracy ... I think the First Amendment is absolutely accurate . . . but if it 
means that you can’t aid religion, then Congress and all the Presidents, the 
Supreme Court, and all the authorities on constitutional law have never got- 
ten that idea until the Supreme Court got it in 1948. 

MR. HANCE: In. the Champaign case? 

MR. O’NEILL: This is the first decision of the Supreme Court that ever 
expressed that idea in the history of the Court. 

MR. HANCE: In short, it gave a new meaning to the First Amendment? 

MR. O’NEILL: Completely. They took out of the First Amendment, the 
phrase which was designed specifically to keep the federal agencies or any 
other agency from dictating to the states in regard to religion. Jefferson’s 
basic principle was that the states were supreme in all these domestic concerns. 
He wis bitterly opposed to the usurpation of the Supreme Court, and he said 
the great threat to our Constitution was in the form of the federal judiciary. 

MR. COHLER: The fact that Jefferson was bitterly opposed to the use of 
the Supreme Court as an instrument for interpreting the Constitution doesn’t 
make the Supreme Court invalid. 

MR. O'NEILL: No, but it makes nonsense about Rutledge’s statement... 

MR. HANCE: Let us follow up this statement by Cohler. The Supreme 
Court may have certain interpretive powers and functions? 


MR. COHLER: Oh yes, the Supreme Court may have many interpretive 
functions. Let us start with the very history of this Constitution of the United 
States. Cooley in a book entitled The General Principles of Constitutional 
Law in the U. S. A., by Thomas W. Cooley, the Fourth Edition revised and 
enlarged by Andrew A. Bruce, a professor of constitutional law at Northwest- 
ern University, points out this, and I quote from Cooley: ‘The Convention 
(speaking of the Constitutional Convention) when it met... determined 
that alteration in and amendments to the Articles would be inadequate to 
the purposes of government and proceeded to recommend a new Constitu- 
tion, and to provide that ‘The ratification of the conventions of nine States 
shall be sufficient for the establishment of this constitution between the 
States so ratifying the same.” And then Cooley goes on to comment: “As 
this was in disregard of the provision in the Articles of Confederation which 
es Ras Te State, it was a revolutionary proceeding, and 
could be justified on the circumsta i ‘ 
ae ee eee stances which had brought the union to 

MR. HANCE: Does that suggest, then, that a liberal interpretation has... 

MR. COHLER: started with the very inception of the Constitution. And 
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then when Chief Justice Marshall allocated.to himself the authority to inter- 
pret the meaning of the Constitution with respect to validity of laws, it was 
another great step. 

MR. O'NEILL: Iam not questioning at all the fact that the Supreme Court 
has the authority to interpret the Constitution. But I think that the action 
of the Supreme Court in this case violates the decent canons of interpretation. 
The Court said, that is Black said, and Frankfurter echoed him, that the First 
Amendment's language properly interpreted had erected a wall of separation 
between church and state. In that instance Black took the specific literal lan- 
guage of the Constitution and threw it out and put in place of it figurative, 
ambiguous language. A wall of separation between church and state: what 
kind of wall? He says a wall high and impregnable. It never has been high 
and impregnable in the history of the United States or in any state in the 
union. How does he know that Jefferson when he used this little figure in 
a letter of courtesy to the Baptists of Connecticut in 1802 . . . how does he 
know what kind of wall he meant? He puts figurative language, ambiguous 
language into the Constitution under which he can say anything. Frankfurter 
calls it a spacious conception which will be unfolded as case after case has 
referred to it. It is not interpretation. They have removed the language of 
the First Amendment and substituted a vague, ambiguous, figurative phrase 
concerning which nobody has any definite meaning. 

MR. HANCE: It seems clear that the First Amendment is the crux of this 
matter. From one point of view, O’Neill’s point of view, the Supreme Court 
has unjustifiably interpreted it. From Cohler’s point of view the interpre- 
tation is valid and justifiable... 

MR. COHLER: And a very sound semantic analysis would indicate that. 

MR. HANCE: Let me ask another question. What are some of the conse- 
quences of this decision? What does it do to you and me as citizens? What 
does this do to the Constitution, O’ Neill? 

MR. O'NEILL: If this is a legitimate interpretation, it seems to me that 
if the Supreme Court can do this, it can make any passage in the Constitution 
mean anything at all that fits its private prejudices. In other words, I don’t 
see that we are in a very different position from the Russian peasant under 
the Politburo. We will have whatever freedoms the Supreme Court wants to 
give us any Monday morning, and what they will be, Heaven only knows; 
because if you can do this to such specific and literal language as the first 
clause to the First Amendment, you can say anything you like. This isn’t 
interpretation: it is a complete removal of one phrase and a substituting of 
something else that is totally different. 

MR. HANCE: It makes the Court a legislative body in effect? 

MR. O’NEILL: Completely a legislative body, and a: dictatorial body. 

MR. HANCE: What do you think, Cohler? 

MR. COHLER: In my opinion the Court had first of all interpreted the 
First Amendment according to rigid semantic principles and on the basis of 
adequate precedents. But it does not make the Court a legislative body be- 
cause there must be somebody that shall have the supreme authority in inter- 
preting the laws. Outside of the United States it is the legislature, as a rule. 
In this country it happens to be the Supreme Court, and many commentators 
have pointed out that we have an uniquely great American invention in hav- 
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ing devised that purpose for the Supreme Court. I quote Mr. Edward Cor- 
win, an authority on constitutional law, when he says ‘In brief, alternative 
principles of construction and alternative lines of precedent constantly vest 
the Court with a freedom virtually legislative in scope in choosing the values 
which it shall promote through its reading of the Constitution.” But this 
reference to the Politburo should be answered. Remember that the Supreme 
Court cannot make legislation. The Supreme Court can merely veto certain 
legislation which in the opinion of the Court is invalid. 

MR. HANCE: It suggests, then, does it not, that apparently the Court 
has assumed certain legislative functions. From O’Neill’s point of view that 
is unfortunate; from Cohler’s point of view, am I right, there may not be 
any great danger. 

Perhaps the best way to summarize the discussion is to return to our first 
question. Cohler, what do you think of this decision? 

MR. COHLER: I think the Supreme Court decision makes good law be- 
cause: first, the First Amendment prohibits ‘‘an establishment of religion’ 
by the federal government. Sound semantic analysis shows that religion in 
this case means all sectarian religion, whether one or several. 

Second, the Fourteenth Amendment makes the First Amendment applicable 
to the state governments through a substantial line of legal precedent. 

Third, the Champaign plan of religious instruction employed school build- 
ings while school was in session, thus utilizing the taxing power of the state 
to promote sectarian religious instruction. 

In my opinion the Supreme Court decision makes good social policy be- 
cause: first, government and religion both should be left free to devote them- 
selves to their respective high purposes, unhampered by compulsive influences 
from each other. Second, public schools are a governmental agency whose 
purposes are to promote good citizenship and build integrated personalities. 
These objectives require for their achievement shared experiences in group 
living. Third, the concept of the dignity of man that democracy has acquired 
from the teachings of religion can best be inculcated where children work 
together on projects of common interest. 


MR. HANCE: O'Neill, what is your position? 

MR. O'NEILL: My position is the exact opposite. What Cohler has said 
is largely a question of policy. It is what he thinks is good, what the Supreme 
Court thinks is good. The First Amendment was designed to leave such ques- 
tions of policies in the hands of the states. We have had attempt after attempt 
to put the present doctrine of the Supreme Court into the Constitution. It 
was denied eleven times in the last great period of attack on the First Amend- 
ment before the current one. Eleven specific proposals were turned down 
between 1870 and 1888. Now Congress having refused to allow this doctrine 
to go into the Constitution, the Supreme Court says it becomes a great Consti- 
tutional principle. It is a wholly illegitimate decision, and instead of father- 
ing it, they try to put their illegitimate child on the doorsteps of Madison 


and Jefferson. I don’t think they can get away with it with Americans who 
are able to read and willing to read. 
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